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[. 1 NTRODUCTI ON
On June 13, 1994, International Business Mchines

Corporation (IBM filed a notion to termnate the final judgnent
entered herein on January 25, 1956 and subsequently anmended on
January 14, 1963 and Decenber 29, 1970. The Independent Service
Network International (I1SN), Conputer & Communications |Industry
Associ ation (CCl A), Conputer Deal ers and Lessors Associ ation
(CDLA), and, jointly, Sungard Data Systens Inc. (Sungard) and
Affiliated Conputer Services, Inc. (ACS) (collectively the

"Proposed Intervenors"), have filed notions seeking to intervene



inthis action in order to oppose the notion to termnate.® At
the March 1, 1995 status conference, the Court stated that the
initial issue was resolution of the notions to intervene and al so
i ndicated that the Court wanted to know the governnment's position
in general terns as to discovery and the participation of third
parties in the proceedings. (March 1, 1995 Tr. at 8, 10-11.)
The Court instructed the governnent to file its response by March
31, 1995.

The United States opposes the notions to intervene. None of
the Proposed Intervenors satisfies the criteria under Rule 24(a)
or (b) of the Federal Rules of Civil Procedure for intervention
of right or permssive intervention. Even if the Court finds,
however, that a prospective intervenor has satisfied the
t hreshol d requirenent for perm ssive intervention under Rule
24(b)(2), i.e., that a claimor defense presents questions of |aw

or fact in common with those raised by IBMs notion, the Court

YISNI filed its notion to intervene on June 24, 1994. CC A
filed its notion to intervene on July 29, 1994. CDLA filed its
notion to intervene on Cctober 17, 1994. Sungard and ACS fil ed
their notion to intervene on Decenber 22, 1994. Al of these
notions were held in abeyance pending the concl usion of al
proceedings on IBMs notion to disqualify Judge Edel stein. Judge
Edel stein denied IBMs disqualification notion on July 28, 1994.
United States v. IBM 857 F. Supp. 1089 (S.D.N. Y. 1994). |BM
thereafter petitioned the Second Circuit for a wit of mandanus
directing the recusal of Judge Edel stein, and the Second G rcuit
ordered that the wit be issued on January 17, 1995. |n re |BM
45 F.3d 641 (2d Cr. 1995). In this nmenorandum we refer to the
Menor andum of Law in Support of ISNI's Mdtion to Intervene as
"I'SNl Mem ", the Menorandum of Law in Support of CCIA's Mdtion to
Intervene as "CClA Mem ", the Menorandum of Law in Support of the
CDLA's Motion to Intervene as "CDLA Mem ", the Menorandum of Law
in Support of Sungard's and ACS's Mdtion to Intervene as "Sungard
and ACS Mem ", and the transcripts in this action by the date of
the transcript and the designation "Tr."
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shoul d deny intervention. Even under such circunstances,
intervention is not in the public interest because it would
undul y del ay and conplicate adjudication of the notion to
term nate.

Al t hough the governnent opposes the participation of third
parties as intervenors in this proceedi ng, the governnent expects
that there will be a useful role for participation by third
parties as amci curiae. Qur experience with the conputer
I ndustry suggests that assessing the effects of the term nation
of the final judgnment will be a conplex undertaking. Prospective
Intervenors contend that term nation would seriously jeopardize
conpetition and its benefits to consuners by threatening the
continued viability of a variety of businesses that can conpete
only if the judgnent continues to restrain IBMfrom exercising
its market power. The governnent anticipates that once the
i ssues are franmed, active amcus participation on at |east sone
specified issues will provide useful assistance in devel oping
evi dence on the conpetitive effects of judgnent term nation or
nodi fication in an expeditious nmanner.

As the Court has indicated, after resolution of the
i ntervention notions, the next steps are to frane the issues and
establish a discovery schedule to devel op the necessary
evidentiary record, as well as to identify the appropriate roles
of any am ci and the manner in which the proceedings will be
conducted. The governnent fully represents the public interest

in conpetition in this case and will investigate the rel evant



I ssues actively in order to reach a position on the nerits of

| BM s noti on.



. THE MOTI ONS TO | NTERVENE SHOULD BE DEN ED

A. The Proposed I ntervenors Have No Ri ght To | ntervene

1. Al of the proposed intervenors seek intervention of
ri ght under Rule 24(a)(2), which requires an applicant to show
that: (l) it has an interest relating to the subject of the
action; (2) it is so situated that the disposition of the action
may as a practical matter inpair or inpede its ability to protect

its interest; and (3) its interest is not adequately represented

by existing parties. Fed. R Cv.P. 24(a)(2); Restor-A- Dent
Dental lLabs, Inc. v. Certified Alloy Prods., Inc., 725 F.2d 871,

874 (2d Cir. 1984); In re lvan F. Boesky Secs. Litigation, 129

F.RD 89, 94 (S.D.NY. 1990).

Each applicant argues that intervention is necessary for it
to assist in preserving the benefits of conpetition nade possible
by the final judgnent in this action; that is, each applicant
asserts an interest in protecting the public interest in
conpetition. See, e.g., ISNI Mem at 2 ("ISN and ot her
potential third party intervenors are crucial to an adversari al
process in this action serving the public interest."), 4-5 (ISN
s in a unique position to prove how term nation of the final
judgment would threaten the viability of independent service
organi zati ons and deprive |IBM conputer users of quality service
at lower cost) (citing Affidavit of C audia Betzner In Support of
ISNI's Motion to Intervene at 1Y 5-6); CCOA Mm at 6 ("CClA wll

serve the public interest in the appropriate enforcenent of the



antitrust laws.");? CDLA Mem at 2 ("CDLA (and other intervenors)
can play an inportant role to counter I1BMand, ultimately, serve
the public interest.”), 3 (judgnent termination will provide |BM
with the "ability and incentive to destroy or discipline |easing
and remarketing conpanies. . ., all to the detrinent of
consuners)(citing Declaration of David E. Poisson at § 10);
Sungard and ACS Mem at 20 ("the public interest conpels
i ntervention"), 22 (absent Sungard and ACS s participation, no
party will advocate the interests of the public).

However, in government antitrust cases, courts have
consistently recogni zed that the governnent represents the public

interest in conpetition. United States v. Bechtel Corp., 648 F.

2d 660, 666. (9th Cir.), cert. denied, 454 U S. 1083, 102 S. Ct.

638 (1981); United States v. Associated MIK Producers, Inc., 394

F. Supp 29, aff'd, 534 F. 2d 113, 117-18 (8th GCr.), cert. denied

sub nom National Farners' Oganization, Inc. v. United States,

429 U. S. 940, 97 S. . 355 (1976); United States v. G Heil eman

Brewing Co., 563 F. Supp. 642, 648 (D. Del. 1983); see also Sam

Fox Publishing Co. v. United States, 366 U S. 683, 689, 81 S. C.

1309, 1313 (1961).

CC A s notion is also deficient inthat it sinply states
summarily that its nmenbers conprise a |large variety of
manuf acturers and/ or providers of conputer products and services,
that its nenbers conpete against IBM and that, as such, CCl A has
a significant interest in opposing judgnent termnation on the
ground that term nation would adversely affect CCOA s interest in
EDP trade and comrerce. CClA does not explain which of its
menbers' interests will be affected by judgnment term nation, nor
does it address the third requirenent for intervention under Rule
24(A)(2)--that is, that CCOA s interests are not adequately
represented by existing parties.
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Therefore, "[i]n Government antitrust consent decree
hearings, it has been held consistently, with the rarest
exception, that a private party will not be permtted to
i ntervene as of right absent a show ng that the Governnent has
failed '"fairly, vigorously and faithfully' to represent the

public interest.” United States v. Anerican Cyanamd Co., 556 F.

Supp. 357, 360 (S.D.N. Y. 1982) (quoting United States v. Ciba

Corp., 50 F.R D. 507, 513 (S.D.N. Y. 1970)), aff'd, 719 F.2d 558
(2d GCir. 1983), cert. denied sub nom Anerican Cyanam d Co. V.

Mel ami ne Chemicals, Inc., 465 U. S. 1101, 104 S. C. 1596 (1984);

see also United States v. Hartford Enpire Co., 573 F.2d 1, 2 (6th

Cr. 1978) ("A private party generally will not be permtted to
i ntervene in Governnment antitrust litigation absent some strong
showi ng that the Government is not vigorously and faithfully
representing the public interest.").

Bad faith or nal feasance on the part of the government nust

be shown before intervention will be allowed. Associated MIKkK

Producers, Inc., 534 F.2d at 117; G_Heileman Brewi ng Co., 563 F.

Supp. at 649. The applicant has the burden of proving "that the
Governnent has not acted properly in the public interest.”

United States v. Blue Chip Stanp Co., 272 F. Supp. 432, 438 (C. D.

Cal. 1967), aff'd per curiamsub nom Thrifty Shoppers Scrip Co.

v. United States, 389 U S. 580, 88 S. Ct. 693 (1968); see also

United States Postal Service v. Brennan, 579 F.2d 188, 191 (2d

Cr. 1978).

There has been no show ng of nal feasance or bad faith on the



part of the governnent in this proceeding. The government is
fully aware of its public interest obligations in this case. W
intend to take whatever action is necessary to represent fully
the public interest in conpetition, which may or may not be
consistent wwth the clearly private interests of the Proposed
Intervenors. The fact that the governnent has not yet objected
or consented to IBMs notion to termnate the final judgnent does
not constitute evidence of bad faith or mal feasance, but reflects
the governnent's recognition that the notion presents difficult
conpetitive issues and that the public interest will be best
served if the governnment takes a position on the notion only
after devel opnent of a sufficient factual record.?®

Nevert hel ess, three of the four Proposed Intervenors (ISN

CCl A and CDLA), relying primarily on Cascade Natural Gas Corp. V.

El Paso Natural Gas Co., 386 U S. 129, 87 S. C. 932 (1967),

® Sungard and ACS s argunent that intervention is justified
is based on the outrageous and groundl ess allegation that the
governnment plans to ignore the public interest. Sungard and ACS
Mem at 19-20. Sungard and ACS apparently seek to intervene in
this proceeding in an attenpt to reargue their interpretation of
the service bureau provisions before the Court. The governnent
previously rejected, after an investigation, allegations by
Sungard and ACS that |BM had been violating the service bureau
provi sions of the Final Judgnment by conpeting agai nst them
Their judgnent interpretation, which is not nmandated by the
| anguage of the decree, would insulate them from conpetition from
IBM In the case of Sungard, it would reduce fromthree to two
t he nunber of mmjor conpetitors in the United States that are
capabl e of providing conputer disaster recovery services.
Decl aration of James L. Mann at 1 5. This would run counter to
t he fundanmental principle that the antitrust laws are for the
"protection of conpetition, not conpetitors.” Brown Shoe Co. v.
United States, 370 U S. 294, 320, 82 S. C. 1502, 1521 (1961).
Sungard and ACS "are not entitled to intervene sinply to advance
their own ideas of what the public interest requires.”" G_
Hei l eman Brewi ng Co., 563 F. Supp. at 648.
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argue that this case is the rare situation in which intervention
of right is appropriate.® Cascade represents the extraordi nary
circunstance in which third parties were permtted to intervene
in a government antitrust action. In Cascade, the Suprene Court
had held that an acquisition violated the antitrust |aws and
"directed the district Court 'to order divestiture w thout

delay.'"™ 386 U S at 131, 87 S. C. at 935 (quoting United

* CCIA and CDLA also cite United States v. Sinmonds Precision
Products, Inc., 319 F. Supp 620, 621 (S.D.N. Y. 1970), which
relied exclusively on the Suprenme Court's decision in Cascade
wi t hout any significant discussion. [|SN, Sungard and ACS al so
cite Trbovich v. United M ne Wrkers of America, 404 U S. 528,
539, 92 S. . 630, 636-37 (1972), in which a union nenber was
allowed to intervene because of valid conplaints about the
adequacy of the Secretary of Labor's representation of his
private rights in a proceeding. Trbovich does not apply in
governnment cases in which only the public interest, and no
private interests, are at issue. United States v. Hooker
Chemcals & Plastics Corp., 749 F.2d 968, 987 (2d G r. 1984).

Sungard and ACS do not rely on Cascade. |In addition to
Trbovich, they cite to several other cases which are inapplicable
or provide no useful guidance in support of their notion to
intervene as of right. See Berger v. Heckler, 771 F.2d. 1556,
1565 (2d Cir. 1985) (allowing intervention under Fed. R Cv. P.
71, which is not applicable to this case); United States v.
Anerican Cyanam d Co., 719 F. 2d 558, 563, 564 n.6 (2d Cr
1983), cert. denied sub nom Anerican Cyanamd Co. v. Ml am ne
Chemcals, Inc., 465 U S. 1101, 104 S. C. 1596 (1984) (affirm ng
denial of intervention of right and discussing rights of party
that had been granted perm ssive intervenor status); United
States v. Board of School Conm ssioners, 466 F.2d 573, 576-77
(7th Gr. 1972), cert. denied sub nom Citizens of Indianapolis
for Quality Schools, Inc. v. United States, 410 U.S. 909, 93 S
Ct. 964 (1973) (affirmng district court's denial of intervention
of right and discussing criteria applicable to consideration of
possi bl e perm ssive intervention); United States v. Western El ec.
Co., Inc., 673 F.Supp. 525, 529 (D.D.C. 1987), aff'd in part and
rev'd in part on other grounds, 900 F.2d 283 (D.C. Cir.), cert.
deni ed sub nom MI Communications Corp. v. United States, 498
UsS 911, 111 S. . 283 (1990) (discussing conduct of third
parties who becane limted intervenors under Rule 24(b));

G arkson v. Coughlin, 145 F.R D. 339, 343 (S.D.N.Y.
1993) (di scussi ng standard for perm ssive intervention).
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States v. El Paso Natural Gas Co., 376 U. S. 651, 662, 84 S. C.

1044, 1050 (1964)). On remand, the governnent consented to a
decree that del ayed divestiture for nore than three years and did
not provide for the scope of divestiture ordered by the Suprene
Court. 386 U.S. at 131, 142, 87 S. C. at 935, 940.

The Suprene Court held that the Attorney General had no
authority to enter into a consent decree that was inconsistent
with the Court's mandate. 386 U S. at 136, 87 S. C. at 937.
Consequently, it allowed the State of California, which
represented the popul ation affected by the illegal transaction,
and two private parties directly affected by the acquisition to
i ntervene in hearings on the decree to carry out the divestiture
mandated by the Court. 1d.

"However, Cascade has cone to be regarded as an
extraordi nary case, occasioned by the Court's 'splenetic
di spl easure' with the governnment's |lack of diligence in seeking

relief." Hooker Chemcals & Plastics Corp., 749 F.2d at 986 n. 15

(citing Snuck v. Hobson, 408 F.2d 175, 179 n.16 (D.C. GCir

1969) (en banc)); see also American Cyananmid, 556 F. Supp. at 360

(listing cases limting Cascade to its facts). "It is also true
that Cascade stands virtually alone, and that the usual rule,

bot h before Cascade and after, has been that private parties wll
not be allowed to intervene in governnent antitrust litigation."

7C, Wight MIler & Kane, Federal Practice and Procedure 2d, 8§

1908 at 266 (1986).
In their attenpt to rely on Cascade, ISNI, CCl A and CDLA
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claimthat the government wel cones intervention and seeks the
assi stance of intervenors, relying primarily on remarks nade by
Assi stant Attorney Ceneral Anne K. Bingaman during a prelimnary
hearing on June 7, 1994, before Judge Edelstein.® This is
clearly wong. Assi stant Attorney Ceneral Bingaman, who i S now
recused on this matter, did not commt the governnent to support
any particular intervenor or even intervention in general. She
advi sed the Court that she expected significant opposition to
IBMs notion and that she al so expected the filing of

i ntervention notions to which the governnment would file responses
and on which the Court would need to rule. June 7, 1994 Tr. at
6. Her purpose in addressing the Court was to explain that while
t he governnent had no position at that tinme on the nmerits of the
noti on because it had not done an investigation, the governnent
want ed appropriate di scovery and the opportunity to take a
position on the nerits of the notion after a factual record was
made. |1d. at 5-7. As Assistant Attorney Ceneral Bingaman's
remar ks make clear, the governnment is willing and able to
faithfully represent the public interest in this proceeding. On
these facts, Cascade provides no support for the Proposed

| nt ervenors.

2. Denial of intervention will not inpede any Proposed

> Sungard and ACS argue that the unique circunstances of this
case support their notion to intervene because the governnent has
abdicated its public interest obligations to third parties and
does not plan to investigate or challenge I1BM s evidence.
Sungard and ACS Mem at 21-22. This is clearly untrue and whol ly
unsupported. See note 3, supra.
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Intervenor's ability to represent its interest. Each applicant
will still be free to seek | eave of Court to participate as an
am cus. Moreover, the government will at the appropriate tine
reconmend that the Court provide for a public conment period on
IBMs notion and the governnent's position, and each applicant

woul d be free to comment at that tine. United States v. Swift &

Co., 1975-1 Trade Cas. (CCH) 1 60,201 at 65,703 (N.D. Il1l. 1975).
Mor eover, any decision on IBMs notion will not inpair any
Proposed Intervenor's ability to protect any cogni zabl e interest

in a private |legal action. Associated MIKk Producers, Inc., 534

F.2d at 116 n.3; G Heileman Brewi ng Co., 563 F. Supp. at 649;

United States v. Carrols Devel opnent Corp., 454 F. Supp. 1215,

1220 (N.D.N. Y. 1978). Regardless of the disposition of the
governnent action, the Proposed Intervenors will not be precluded
by res judicata or collateral estoppel frombringing their own
antitrust action, and the practical disadvantages of bringing a
Separate suit are insufficient to justify intervention

Securities and Exchange Conmi ssion v. Everest Managenent Corp.,

475 F.2d. 1236, 1239 (2d Cr. 1972); see also Sam Fox Publi shi ng,

366 U.S. at 689, 81 S. C. at 1313 (governnment antitrust
litigation not binding on private parties).

B. The Court Should Al so Deny Perm ssive Intervention.

1. The Proposed Intervenors al so nove for permssive
i ntervention under Rule 24(b). [ISNI, CC A Sungard and ACS
all ege that they neet the requirenents for permssive

i ntervention under Rule 24(b)(1) and (2) and CDLA seeks

12



perm ssive intervention under Rule 24(b)(2). A Court may permt
i ntervention under Rule 24(b): (1) when a statute of the United
States confers a conditional right to intervene; or (2) when an
applicant's claimor defense and the main action have a question
of law or fact in common. Under both prongs of the rule, when
exercising its discretion whether to allow intervention, "the
Court nust consider whether the intervention will unduly delay or
prejudi ce the adjudication of the rights of the original
parties." Fed. R Cv. P. 24(b).

2. ISNI, CAA Sungard and ACS all claimthat the Antitrust
Procedures and Penalties Act, 15 U S.C. 8§ 16(f)(3) (Tunney Act),
confers a conditional right to intervene. Section 16(f)(3)
authorizes the Court to allowinterested third parties to
participate in a variety of possible ways, including through
i ntervention, in Court proceedi ngs conducted for the purpose of
allowing the Court to determne if entry of a consent judgnent
proposed under the Act is in the public interest. Because of the
pur pose of any such proceedi ngs, they are conducted before a
consent judgnent has been entered. 15 U S.C. § 16(e).

The Tunney Act is not applicable to this case because it
applies only to the entry of consent decrees, not to their

termnation. Anerican Cyanamd Co., 719 F.2d at 565 n.7 ("by its

terms, the Tunney Act is not applicable to a term nation
proceeding. . ."); Inre IBM 687 F.2d. 591, 601 (2d CGr. 1982)
(Tunney Act applies to the entry of a consent decree).

Mor eover, even if the Tunney Act did apply to this
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proceedi ng, the only case on which these three of the Proposed
Intervenors rely contradicts their position that Section 16(f)(3)
confers a conditional right to intervene:

Rul e 24(a)(1) and (b)(l), are inapplicable on their face in
consent decree review proceedings . . . . The [Tunney Act]
does not confer any right to intervene, conditional or
otherwise. [Section 16(f)(3)] provides only that a Court
may allow intervention. |t does not provide for any

condi tions under which a Court is required to grant
intervention. The novants do not contend otherw se and the
Courts have so rul ed.

G Heileman Brew ng Co., 563 F. Supp. at 648 (enphasis in

original) (citing United States v. Anerican Tel. & Tel. Co., 552

F. Supp. 131, 218 (D.D.C. 1982), aff'd sub nom Maryland v.

United States, 460 U.S. 1001, 103 S. C. 1240 (1983), and United

States v. Associated MIk Producers, Inc., 394 F. Supp. 29, 41
(WD. M. 1975), aff'd, 534 F.2d. 113 (8th Gr.), cert. denied

sub nom National Farners' Oganization, Inc. v. United States,

429 U. S. 940, 97 S. . 355 (1976)). Therefore, even when the
Tunney Act applies, prospective intervenors nust still satisfy

the eligibility requirenments of Rule 24. G _Heil eman Brew ng

Co., 563 F. Supp. at 647; Carrols Devel opnent Corp., 454 F. Supp.

at 1218 n. 3.

3. The Proposed Intervenors make roughly simlar argunents
i n support of perm ssive intervention under Rule 24(b)(2) as they
do in support of intervention of right under 24(a)(2) -- nanely
that termnation of the final judgnent woul d have anticonpetitive
results to the detrinent of them their nenbers and the consum ng
public. See, e.g., ISNI Mem at 10 ("Term nation of the decree
woul d have anticonpetitive effects in the repair and nai nt enance
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of conputers in general and with respect to | BM conputers in
particular and would injure ISNI and its nenber conpanies in
those lines of comerce.”"); CCA Mem at 6 ("Term nation of the
decree woul d have anticonpetitive effects on EDP trade and
comerce.");® CDLA Mem at 8 (termination of the judgment will
have anticonpetitive results in the markets for |easing and
remar keti ng of conmputer equipnent, to the detrinment of CDLA
menbers and the public interest) (referring to Opposition of the
CDLA to IBMs Mtion to Terminate the 1956 Consent Decree);
Sungard and ACS Mem at 25 (termnation of the final judgnent
woul d have anticonpetitive effects |ike those the judgnment sought
to correct and would directly injure Sungard and ACS' s ability to
conpete fairly in the conputer services industry).

The Proposed Intervenors allege that their clains satisfy
t he standard for perm ssive intervention under Rule 24(b)(2)

because they address the sane issues of |aw and fact raised by

® CCI A al so seeks as its requisite claimunder Rule 24(b) a
decl aratory judgnent that the final judgnment not be term nated.
CCO A s claimis legally deficient because third parties |ack
standing to enforce governnent antitrust consent decrees. |BMuv.
Comdi sco, Inc., 834 F. Supp. 264, 266-67 (N.D. Ill. 1993)

(Condi sco could not enforce the final judgnent in this case in
defending a trademark infringement action by IBM; Allen-MWland,
Inc. v. IBM 746 F. Supp. 520, 538 (E.D. Pa. 1990) (third party
"cannot enforce the Decree's provisions against IBM), vacated in
part on other grounds, 33 F.3d 194 (3d Cr.), cert. denied, 115
S. C. 684 (1994); Control Data Corp. v. IBM 306 F.Supp. 839,
845-48 (D. M nn. 1969) (striking fromconplaints in private
action all references to the final judgnment in this case because
the judgnent could not be enforced by third parties), aff'd per
curiamsub nom Data Processing Fin. & Gen. Corp. v. IBM 430
F.2d 1277 (8th Cr. 1970); see also Blue Chip Stanps v. Manor
Drug Stores, 421 U S. 723, 750, 95 S. C. 1917, 1932 (1975)
("consent decree is not enforceable directly or in collateral
proceedi ngs by those who are not parties to it ").
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IBMs notion. However, this contention is wong -- none of the
clainms can be prosecuted i ndependently as part of an actual or

i mpending law suit. See Dianond v. Charles, 476 U S. 54, 76, 106

S. &. 1697, 1711 (1986) (O Connor, J. concurring) (The words
"claimor defense" in Rule 24(b)(2) refer to "the kinds of clains
or defenses that can be raised in Courts of |law as part of an

actual or inpending law suit."); Donson Stores, Inc. v. Anerican

Bakeries Co., 58 F.R D. 481, 483 (S.D.N.Y. 1973) ("[t]he

threshold question . . . is whether the proposed intervenors have
standing to nmaintain an action agai nst the defendants"--
i ntervention deni ed because applicants | acked standing for
failure to state a legally cognizable claim.’

General ly, courts have exercised their discretion to deny
notions for perm ssive intervention in antitrust consent decree

proceedings. G Heileman Brew ng Co., 563 F. Supp. at 649-50;

Carrol s Devel opnent Corp., 454 F. Supp. at 1221; United States v.
Aut onobi | e Manuf acturers Assn., 307 F. Supp. 617, 620 (C. D. Cal.

1969), aff'd per curiamsub nom City of New York v. United

States, 397 U S. 248, 90 S. C. 1105 (1970). The court in United
States v. Stroh Brewery Co., 1982-2 Trade Cas. (CCH) 1 64, 804 at

71,960 (D.D.C. 1982), denied perm ssive intervention under Rule

24(b) because, "where there is no claimof bad faith or

“In this regard, we note that none of the proposed
i ntervenors has successfully conplied with the requirenent of
Rul e 24(c) that the intervention notion be acconpani ed by a
pl eadi ng sufficient to set forth a claimor defense for which
I ntervention may be sought. As to CCIA's claim see note 6,

supra.
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mal f easance . . . the potential for unwarranted delay and
substantial prejudice to the original parties inplicit in the
proposed intervention clearly outweighs any benefit that may
accrue therefrom" Courts have exercised their discretion to
deny perm ssive intervention because of the acconpanying del ay
and prejudice. "Additional parties always take additional tine.
Even if they have no witnesses of their own, they are the source
of additional questions, objections, briefs, argunents, notions
and the |like which tend to nmake the proceedi ngs a Donnybr ook
Fair." Crosby Steam Gage & Valve Co. v. Manning, Maxwell &

Moore, Inc., 51 F. Supp. 972, 973 (D. Mass. 1943).

The governnent acknow edges that the requirenent of a claim
under Rule 24(b)(2) was eased in special circunstances in the two

cases on which the Proposed Intervenors rely. Anerican Cyanamd

Co., 556 F. Supp. at 361; Anerican Tel & Tel. Co., 552 F. Supp.

at 219. The special circunstances at work in those two cases are
not present in this case. The cases support the proposition that
a district court does not necessarily abuse its discretion in

granting intervention to an applicant whose clai mmy not be

litigable in a separate lawsuit. Anerican Cyananmid Co., 719 F.2d
at 563. However, in both cases, limted perm ssive intervention
di d not pose any prospect of detrinental inpact on the underlying

litigation. For exanple, in Anerican Cyanam d, the court allowed

intervention only after noting that "the parties have conceded on
the record that Cyanam d's notion to term nate may be resol ved by

the court essentially on the record before it, w thout the
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I ntroduction of significant additional evidence and w thout
further hearings.” 556 F. Supp. at 360. The court further
enphasi zed:
As a practical matter, permi ssive intervention, if granted
here, will not unduly delay or prejudice the original
parties to this litigation. The tinme consum ng and
expensi ve di scovery demands often asserted by intervening
parties will not be endured here.
Id. at 361.

Simlarly, in Anrerican Tel. & Tel. Co., Judge G eene denied

notions to intervene in proceedi ngs on whet her the judgnent
shoul d have been entered. 552 F. Supp. at 218. He concl uded
that the applicants for intervention had already had sufficient
opportunity to file cooments and that there was no need for a
third party to present any evidence. 1d. at 218-19. In |ooking
forward to post judgnment procedures, Judge G eene indicated that
he woul d i ssue an order allowing [imted intervention. 1d. at
219.% Judge Greene expected that interested third parties would
once again be able to file comments or briefs and possibly
participate in oral argunments in future proceedings in his
court. Id. He indicated that if factual devel opment not
avai |l abl e through the comment process "would be hel pful, there
may be evidentiary hearings at which appropriate third parties
will be permtted to participate with full rights.” Id.

I n subsequent proceedi ngs on proposed decree nodification,

® The court also indicated that it would establish a
procedure for third parties to apply to the Court to denonstrate
any bad faith refusal of the governnment to enforce the judgnent.
Id. at 220.
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Judge Greene has allowed Iimted intervenors to file coments,
participate in oral arguments, and to appeal, but not to conduct

di scovery or devel op evidence. For exanple, in United States v.

Western Elec. Co., 1987-1 Trade Cas. (CCH) Y 67,438 at 59, 826-27

(D.D.C. 1987), Judge G eene entered an order allowing limted
intervention to file comrents or briefs and to appeal, but not
to conduct discovery or devel op evidence. About 170

organi zati ons took the opportunity to file coments pursuant to

this order. United States v. Western Elec. Co.., Inc., 673 F

Supp. at 529.
The Proposed Intervenors in this case do not seek to
i ntervene subject to the sane constraints that were inposed on

intervenors in Anerican Cyananid Co. and Anerican Tel. & Tel.

Co. in practice. Rather, they seek authority to conduct

di scovery, present evidence, interject new or potentially
unnecessary issues, and otherw se influence the pace and
direction of the proceedings. As such, their participation as
intervenors would significantly delay this action and prejudice
the public's interest in an orderly and expeditious proceeding.

The limted intervention authorized in Anerican Cyananid Co. and

Anerican Tel. & Tel. Co. thus does not support the notions for

perm ssive intervention in this case, and the notions should be

deni ed.
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I11. ACTI VE PARTI Cl PATION BY AM CI CURI AE | N DEVELOPMENT OF THE
EVI DENTI ARY RECORD MAY PROVI DE USEFUL ASSI STANCE

The governnent's opposition to participation of third
parties as intervenors notw thstanding, active participation by
at |l east sone amici mght be of substantial help in devel oping
t he rel evant evidence and argunents in a tinely manner. Qur
enf orcenent experience in the conputer industry generally, as
wel |l as public and private antitrust history with I BM suggests
that any careful analysis of the effects of judgnment term nation
wi |l al nmost necessarily involve conplex factual and | egal issues
relating to questions such as the appropriate product market(s)
and the existence of market power. \While the governnment wll
vigorously fulfill its responsibility to determine the |ikely
conpetitive effect of judgnent term nation or nodification and
take a position on the nerits of IBMs notion to term nate, the
i ssues to be resolved are such that participation on specified
i ssues by some amici likely to be significantly affected by any
termnation or nodification may aid in the devel opnent of a nore

conpl ete evidentiary record in a nore expeditious nmanner.®

®lnplicit in the government's view that amici may help
devel op a nore conplete evidentiary record is a recognition that
t he judgnent has hel ped spawn the creation of businesses and
mar kets, such as | BM equi pnent | easing and servicing firns,
sellers of used |IBM equi pnent, and service bureaus, under the
unbrella of injunctive provisions intended to enable the
devel opnment of such conpetitive businesses. Such firnms are
likely in a position to provide useful informtion and
perspective to the devel opnent of the factual record. Moreover,
as it is alleged that term nation of the judgnent could
substantially affect the continued existence of these firnms, it
I's reasonabl e that these firns have the opportunity to be heard
in this proceeding. However, that such firnms should have the
opportunity to be heard does not require the granting of
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As the Court has stated, after disposition of the
intervention notions, the next step will be to define the issues
for which discovery is required, define the role of any amci,
and set a schedule. (March 1, 1995 Tr. at 8, 22).

Specifically, as the Court has also indicated, in order to focus
this proceeding on the relevant factual issues, IBMshould file
a submi ssion identifying in detail the argunents and facts
supporting its notion. (March 1, 1995 Tr. at 19-20.) After
such a subm ssion by IBM the governnment should submt its view
of the relevant issues that will require further discovery and
resolution by the Court and propose a schedul e and nake
recomendations to the Court as to am cus participation

Until the issues are brought nore clearly into focus, it is
difficult to foresee with specificity what the appropriate role
of any am ci should be. For exanple, in addition to the
traditional am cus brief, it may be hel pful and appropriate for
the Court to allow selected amci to present evidence and
W tnesses at a hearing or to cross-exam ne W tnesses. Another
possiblility may be for the Court to permt selected amci to
depose wi tnesses or conduct other discovery with respect to
speci fied issues. The governnent believes that delineation of

the role of any amcus is best left until after the factual

i ntervenor status. As noted above, such firns have no right to
enforce the judgnent. It is the public interest, not their

i ndi vidual private interests, that is the proper subject of this
proceeding. These firns, or their representative associations,
can be heard in an appropriate manner if granted am cus status by
the Court or through the public comment period that the
governnment will ask the Court to provide.
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i ssues are defined, in order to determ ne the extent to which
t he assi stance of amici would be useful and the nost appropriate
manner of participation.
V.  CONCLUSI ON

The Court should deny the notions to intervene. The
governnment recomends that in order to define the issues for
whi ch di scovery will be required, the Court should establish a
schedul e pursuant to which IBM nust submt papers stating in
detail the argunents and facts supporting its notion. After
IBMs filing, the governnent should submt its view of the
rel evant issues that will require further discovery, as well as
propose a di scovery schedul e and make recommendations to the

Court as to ami cus participation.

Respectful 'y subm tted,

Kent Brown (KB-5429)
Edward Fri edman ( EF-0245)
At t or neys,

Antitrust Division

U S. Departnent of Justice
555 4th Street, N W

Suite 9901

Washi ngton, DC 20001
(202) 307-6146
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