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. 1 NTRODUCTI ON

Thi s menor andum suppl enents the United States' Menorandumin
Support of Partial Judgnent Term nation ("U. S. Sup. Mem ") (dated
Septenber 11, 1995), in which we explained why, subject to having
an opportunity to consider public coments, we intended to
consent in certain respects to the notion of International
Busi ness Machi nes Corporation ("IBM) to term nate the final
judgment. The parties fully conplied with the Court's order to
solicit coments on the partial judgnent term nation, and the
period for public comment expired on Decenber 14, 1995.

No comments were filed in accordance with the instructions



in the notice soliciting public comrents. The Governnent
recei ved one anonynous |etter conplaining about |IBMduring the
public conment period. However, this letter may not have been
i ntended as a comment because it was not properly filed and, as
we explain below, it does not appear to address the portions of
t he judgnent that have been designated for term nation in any
markets in which IBM may continue to exercise market power.
Accordingly, the Governnment believes that it is now appropriate
for the Court to enter the Order Term nating the Judgnent in
Certain Respects, which the parties submtted as Exhibit Cwth
their Stipulation of Septenmber 7, 1995 (the "Exhibit C order").
[1. SOLICl TATI ON OF PUBLI C COMMENTS

On Septenber 11, 1995, the Court entered an Oder Directing
Publ i cation of Notice. The order approved the notice of partial
judgnment term nation and request for public comments thereon
which the parties submtted as Exhibit Awth their Septenber 7,
1995 Stipulation (the "Exhibit A notice"). The order required
IBMto publish the Exhibit A notice in two consecutive issues of

the national edition of The Wall Street Journal, two consecutive

i ssues of Conputerworld, and one issue of Datamation; it al so

required the Governnent to publish the Exhibit A notice in the

Federal Register. The order provided a 60-day public comrent

period after publication of the final Exhibit A notice, and it

provi ded 30 days after term nation of the public coment period



for the parties to file responses to any public coments.*®
The Governnent published the Exhibit A notice in the

Sept enber 25, 1995 issue of the Federal Register (attachment 1).

| BM publ i shed the Exhibit A notice in the Cctober 10 and 11, 1995

i ssues of the national edition of The Wall Street Journal

(attachnment 2); in the COctober 2 and 9, 1995 issues of

Conputerworld (attachnment 3); and in the Cctober 15, 1995 issue

of Datamation (attachnent 4). The 60-day public comment period

term nated on Decenber 14, 1995, and the 30-day period for the
parties to file responses to public coments expires January 16,
1996. The Court may enter the Exhibit C order at any tine after
January 16, 1996.

I11. NO COMWENTS WERE FI LED | N RESPONSE TO THE PUBLI SHED
SOLI C TATI ONS FOR PUBLI C COMMENTS

No comrents were filed in response to the published
solicitations for public coments on partial judgnment
term nation. The Governnment received one anonynous conpl ai nt
about I BM during the public comrent period (attachnment 5).
However, this conplaint may not have been intended as a coment
on this portion of the proceedings because it was not filed in
accordance with the Exhibit A notice, and it does not address the
portions of the judgnent that have been designated for

termnation in markets where | BM may possess nmarket power.

! The Exhibit A notice was devel oped fromthe form of

noti ce generally used by the Governnment to solicit public comrent
in antitrust judgnment term nation/nodification cases. The

requi red publications and designated public comment period al so
conformed to the practice generally followed in such cases.
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The anonynous conpl ai nt contends that | BM engages in certain
conduct that is not covered by the judgnent. Thus, IBMis
al l eged to have purchased non-1BM equipnent; it is alleged to
have engaged in belowcost pricing; and it is alleged to have
injured conpetition by "seeding" the "industry” with ex-enpl oyees
who ostensibly continue to have financial incentives to see | BM
do well. The conplaint does not distinguish between |BM s market
position for different types of products and services. W
expl ained earlier that termnation is appropriate for products
and services other than Systenm’ 360 ... 390 and AS/ 400 products
and services because IBMis not the dom nant supplier of such
products and services. The judgnent therefore does not constrain
| BM from exerci sing market power in markets for products and
services other than Systenm’ 360 ... 390 and AS/ 400 products and
services. (U S. Sup. Mem at 1-2.)

The conpl aint al so appears to contend that |BM engages in
certain conduct that may be regulated to sone extent by those
j udgment provisions that have not been designated for term nation
in the markets in which IBM may continue to enjoy market power.
For exanple, IBMis alleged to have engaged in discrimnatory
software licensing practices. Under these circunstances, the
anonynous conpl aint provides no indication that parti al
term nation of the judgnent through entry of the Exhibit C order
woul d be contrary to the public interest.

Before the Governnment tentatively consented to parti al

judgnment term nation, the Court received at |east two subm ssions



fromentities that opposed termi nation of Section VIII, one of
t he sections that has been designated for term nation. (Letter
of July 28, 1994 from Hayward D. Fi sk, Vice President, Ceneral
Counsel and Secretary of Conputer Sciences Corporation, to The
Honorabl e David N. Edel stein (attachment 6); Menorandum of Law in
Support of Sungard Data Systens Inc.'s and Affiliated Conputer
Services, Inc.'s Mdtion to Intervene (dated Decenber 22, 1994).)
The Governnent addressed those submi ssions in our initial
menmor andum i n whi ch we expl ai ned why we consented to term nation
of Section VIIl. (U S. Sup. Mem at 3-9.)
| V.  CONCLUSI ON

Because the period for public comments has now expired
and because the Governnent received no information causing us to
reconsi der our tentative consent to partial judgnment term nation,
t he Governnent now consents to such term nation and recomends
that the Court enter the Exhibit C order submitted by the
parties. For the Court's conveni ence, we have encl osed a cl ean
copy of the Exhibit C order for the Court's signature (attachnment
7).
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